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DECISION OF THE SOCIAL SECURITY COMMISSIONER
1.
The claimant's appeal is allowed. The decision of the Wakefield appeal tribunal dated 14 April 2007 is erroneous in point of law, for the reason given below, and I set it aside. It is expedient for me to substitute the decision on the claimant's appeal against the decision of Her Majesty's Revenue & Customs dated 11 December 2006 that the appeal tribunal should have given (Social Security Act 1998, section 14(8)(a)(i)). The decision is that that appeal is allowed and that the claimant's entitlement to child benefit in respect of her child Arian on her claim made on 23 October 2006 is not precluded by section 146(3) of the Social Security Contributions and Benefits Act 1992.

2.
This appeal to the Commissioner is supported on behalf of Her Majesty's Revenue and Customs (HMRC). In the light of that support and especially because there has been some delay since the last submission was made, when the claimant has been asking for an urgent decision, I can deal with the case fairly briefly.

3.
The crucial legal provisions in this case are regulations 7(1) and 14(1) and (2) of the Immigration (European Economic Area) Regulations 2006 (the EEA Regulations). Regulation 7(1) defines "family member" for the purposes of the Regulations. By sub-paragraph (b), the definition includes any direct descendants of a person who are under 21 or dependants of the person. Regulation 14(1) and (2) provides:


"(1) A qualified person is entitled to reside in the United Kingdom for so long as he remains a qualified person.


 (2) A family member of a qualified person residing in the United Kingdom under paragraph (1) or of an EEA national with a permanent right of residence under regulation 15 is entitled to reside in the United Kingdom for so long as he remains the family member of the qualified person or EEA national."

4.
The claimant is a Polish national born on 10 November 1988 who has been in this country continuously since 1 April 2004 (having also lived here in the past with her family before an asylum application was refused). The appeal tribunal was concerned with her claim for child benefit in respect of her son Arian, born on 8 October 2006. The claim was disallowed on 11 December 2006 on the ground that she did not satisfy the condition in section 146(2) of the Social Security Contributions and Benefits Act 1992 that she was in Great Britain. That was said to be because she was treated under regulation 23(4) of the Child Benefit (General) Regulations 2006 as not being in Great Britain because she did not have a right to reside in the United Kingdom. To find out whether a person of Polish nationality (one of the so-called A8 nationals of countries which became part of the EEA on 1 May 2004) has a right to reside in the UK you normally have to turn first to the Accession (Immigration and Worker Registration) Regulations 2004 (the 2004 Regulations), as amended, to see how they affect the rules in the EEA Regulations. HMRC determined that the claimant did not herself meet the registration conditions in the 2004 Regulations to have the status of worker or jobseeker and that she was not self-sufficient as she had claimed income support in August 2006. I do not need to explore that. The claimant's main case was that, although she did not qualify under the 2004 Regulations, she had a right to reside under the EEA Regulations through her father, who had also been here since April 2004. If that worked, the claimant did not need to register under the 2004 Regulations (regulation 2(6)(b)).

5.
In the witness statements produced by the claimant and her father for the purpose of judicial review proceedings, the claimant's father said that he had worked for some months after returning to the UK in April 2004, but stopped in October 2004 because of depression following the death of his wife. He claimed and was awarded incapacity benefit/income support for himself and his four children and received child benefit and child tax credits for the four children. He ceased to receive benefits for the claimant when she started work, although she remained a member of the household. She moved out (according to her was asked to leave) when she discovered that she was pregnant. The appeal tribunal accepted all that. The claimant's case was that her father must have been accepted as a qualified person under the 2004 Regulations and the EEA Regulations to be awarded the benefits that he was receiving. HMRC submitted to the appeal tribunal that that did not work, because once the claimant ceased to reside in the same household as her father she could no longer be regarded as his dependant. The appeal tribunal took the same view. It said this in its statement of reasons:


"Although the circumstance in which her father was awarded benefits are far from clear, the Appellant's first argument was that her father was treated as qualified person, she was under 21 and had been a dependent, thus also having the right to reside. I have rejected this argument simply on the facts. She had ceased to live with her father long before the claim and was maintaining herself."

6.
That view is inconsistent in law with the plain words of regulation 7(1)(b) of the EEA Regulations. The claimant is a direct descendant of her father and was under 21 at the date of the child benefit claim and decision. Accordingly, she satisfied the definition of "family member" without the need to satisfy any further condition about actually being a dependant of her father. Thus, if her father was a qualified person, with a right to reside under the Regulations, so was the claimant. That point was specifically identified when I gave directions on the appeal (leave to appeal having been granted by the chairman of the appeal tribunal) and was accepted in the submission dated 3 September 2007 on behalf of HMRC. It is plainly sound in law and requires the setting aside of the appeal tribunal's decision.

7.
HMRC's submission of 3 September 2007 suggested that I should substitute a decision in the claimant's favour on the question of presence in Great Britain on her appeal against the decision of 11 December 2006. Paragraph 10 contained the following (I have corrected one reference that I think must have been mistyped):


"Interrogation of the departmental computer confirms that the claimant's father is in receipt of the benefits listed in his witness statement and has been for some time. There is no evidence to suggest that at the time of awarding those benefits, the relevant decision makers were unaware of the claimant's father's full circumstances including his residential status, nor is there anything to suggest that the decisions awarding those benefits were incorrect at the time they were made or have become incorrect at any time since. In my submission, therefore, a decision maker at child benefit (or the tribunal or Commissioner beyond) is entitled to conclude that the claimant's father is a qualified person within the meaning of the EEA Regulations and so has a right of residence under regulation 14 of those regulations. I draw support for this decision making approach by way of analogy with decisions R(FC) 1/91 and [R(H) 9/04]."

The claimant's representative, Mr Joe Power of Kirklees Law Centre, did not object to the substitution of such a decision, while suggesting that the Commissioner should make an award of child benefit.

8.
I find it proper to substitute a decision on the basis of the findings of fact made by the appeal tribunal, which included the awards of benefit to the claimant's father. HMRC has put forward no evidence that points to those awards of benefits having been wrongly obtained or to the claimant's father not having been a qualified person at the time of the award of those benefits or later. It has taken no point even about potential doubts that might arise from the length of time that the father was in work in 2004. In those circumstances, taking into account the helpful discussion in paragraphs 38 and 39 of the decision of Mr Deputy Commissioner Paines QC in R(H) 9/04, I have no doubt that it is proper for me both to proceed on the basis of the appeal tribunal's findings of fact and on those findings being satisfactory evidence that the claimant's father was a qualified person at the relevant time. The only decision that can then follow in law is that as at 26 October 2006 and 11 December 2006 the claimant herself was a qualified person and so was not be treated as not being in Great Britain by virtue of regulation 23(4) of the Child Benefit (General) Regulations 2006. She therefore satisfied the condition in section 146(3) of the Social Security Contributions and Benefits Act 1992.

9.
I cannot see any other obstacle to the award of child benefit to the claimant. If the claimant satisfies section 146(3) of the Social Security Contributions and Benefits Act 1992 as a qualified, it seems to me that Arian must also satisfy section 146(2) as her dependant. It looks as though the other conditions of entitlement would be satisfied, but they have not as yet been addressed by HMRC. In those circumstances, I should, despite the submission for the claimant, limit my decision to the ground on which HMRC in the decision of 11 December 2006 turned down the claimant. It is now for HMRC to make a decision on the claim after consideration of the other conditions of entitlement beyond that in section 146(3). I hope and trust that that will involve the minimum of further delay.


(Signed)          J Mesher


Commissioner

Date: 3 December 2007
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